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3araarbHa XapaKTepHCTHKA NpeJMeTa
KPHMIHAABHO-IIPOLECYaAbHOIO JOKa3yBaHHS

VY crarTi Aa€ThCs 3arabHAN aHali3 MpeaMeTa KpUMIHAIBHO-TIPOIECYIbHOTO JIOKa3yBaHHS,
MOKa3y€eThCsl HOTO CIIBBIAHOIICHHS 3 KaTeropielo, sika MPOMOHYEThCS aBTOPOM ISl BBEACHHS
B HAyKOBHH 00IT, — «00’€KTOM KPUMiHAJIBEHO-TIPOLIECYAIEHOTO JOKAa3yBaHHM». 3a CTYIIEHEM
CIUIBHOCTI XapaKTepy CYCMUILHUX BiHOCHH IIO/I0 ICBHUX 00CTaBUH 3/11HCHEHA KiTacu(iKaIlist
npenMera JOKa3yBaHHs Ha 3arajlbHUi, POIOBUH, CrieliadbHUI Ta IHAUBIyalbHUN. Po3risiHy T
0COOJIMBOCTI 10Ka30BUX (IIPOMIKHHX) Ta JOIMOMDKHHX ()aKTiB, a TAKOXK apryMEHTOBaHa Teope-
THUYHA i IpaKTHYHA HEOOX1THICTh BUOKPEMJICHHSI TOJIOBHOTO (hakTy B ITPEAMETI KpUMiHAIBHO-

MPOLIECYaNTBbHOIO JOKa3yBaHHS i BUCJIOBJICHE PO3YMiHHS HOTO 3MICTY.
Kntouogi cnosa: xpuMiHAIBHO-TIpOLIECyalIbHE TOKa3yBaHHS, NPeIMeT KpUMiHAIbHO-IIPO-
LIECYaJIbHOTO JI0Ka3yBaHHsI, JI0Ka30Bi (IIPOMiXKHI) (pakTH, TOJOBHHUN (aKT.

AKTYyaJbHicTh cTaTTi. PO3BUTOK Ha-
VKU BITYU3HSHOTO KPUMIHAJIBHOTO TIPO-
1lecy CIOHYKa€ J0 HEOOXiTHOCTI JOCi-
JOKCHHSI Ta TIEpPenIsly TPAIUIIHHUX Ha-
YKOBHUX MOTJAJIB IIOJ0 OKPEMHUX
0CO0IMBOCTEH KPUMIHAIBHO-TIPOTIECY-
aJpHOTO JToKazyBaHHs. OcoOIMBOT aKTy-
AJTBHOCTI BUPIMICHHS I[bOTO MMUTAHHS Ha-
OyJio y 3B 3Ky 3 HAOpaHHSIM YHUHHOCTI
noBuM KIIK Vkpainu, B sKOMy 3amporno-
HOBAHO PO3NIMPEHHS 3MaraJbHUX 3acall
KpUMiHAJIBHOTO TpoBakeHHA. Jlocii-

JOKCHHSI % TOTO, Ha 1110 0e3mocepeIHbo
CIpsIMOBaHa J0Ka30Ba AiSUTBHICTH (TIpeI-
MeTa KpUMiHaJIbHO-IPOLECYaTbHOTO JI0-
Ka3yBaHHS), € BU3HAYAJILHUM JJIsl HAJICK-
HOTO 3aCTOCYBaHHS 3MarajabHOI IIPOLIEIY-
pu Ta il rapaHTii y KpUMiHAIBHOMY
npoBapkeHHI. Came nuMu 00CTaBUHAMU
MOSICHIOETHCSI HEOOX1AHICTh HAITMCAHHS
i€l cTarTi, 1i JOriKa Ta 3MICT.
IlocTanoBka mpoodaemu. Buxomsran
13 PO3YMIHHS aBTOpA CTATTi MO0 TOIiTb-
HOCTI BBEJICHHS B HAYKOBHUH 00iT Karero-
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pii 00’ €XT KPUMiHATHHO-TIPOIIECYaTFHOTO
JIOKa3yBaHHS, BUHUKA€E HEOOXIHICTh 3a-
raJbHOTO aHaJi3y Kareropii, ska Tpamu-
LidHO BUAIANIACS B HAYKOBii JiTepary-
pi, — «IpeaMeTa JoKa3yBaHHS.

dopmyJlOBaHHA LiJiell cTarTi (1m0~
CTAHOBKA 3aBlaHHA). MeTo podoTu
€ 3aralibHa XapaKTePUCTUKA «IIPeIMEeTa
KPHMIiHAJIBbHO-TIPOIIECYaIBHOTO JTOKA3y-
BaHHs», BUCJIOBJICHHS PO3yMIHHS HOTO
CYTHOCTI Ta 3MICTY.

BukJiajieHHsI OCHOBHOTO MaTepiaJry.
3 oAy Ha MOIUTBHICTE BHOKPEMIICHHS
MIPY JOCITIPKEHHI KpUMiHAIBHO-TIPOLECY-
AITBHOTO JTOKa3yBaHHS HOTO Cy0’ EKTHBHUX
1 00’ €KTUBHMX MOMEHTIB (TOOTO B Mexkax
CTPYKTYPH KPUMIHAIBHO-TIPOLIECYAJILHOTO
JIOKa3yBaHHS TAKKX HOTO CKJIAJIOBUX, SIK
00’€KT, 00’ €KTUBHA CTOPOHA, CY0’ €KTHBHA
CTOpOHA i Cy0’€KT), BHHUKAE HEOOX1THICTh
ix mocaimkenHs. [Ipononyroun BBeIeHHS
B HAyKOBUH 00Ir Ta MoaIbIIe JI0CHiIKEH-
HS KaTreropii «o0’eKT JoKkazyBaHHD (ITif
SIKUM, Ha TyMKY aBTOpa, HeoO0XiTHO po3y-
MITH CYCITIJTbHI BiTHOCHHH III0I0 BUNHECH-
HSI TICBHOTO KPUMIHAIBHOTO MPABOTIOPY-
LIEHHS, 3 IPUBOJY SKOTO 31HCHIOETHCS
KpUMiHAJIbHE TPOBAPKCHHSI, Ta SIKi BU3HA-
YalTh MOPSJIOK 1 Cy0’€KTIB HOro 3/aik-
CHCHHSI, & TAKOXK HACTAHHS MOMKJIUBHX
HACJIIJIKIB), BUHUKA€E TTUTAHHS NP0 MiCIIe
«TpeaMeTa JOoKa3yBaHHs, MOHATTS, SIKE
B IpOlleCyallbHIi Haylli Qirypye I0CUTh
JTAaBHO, X04Ya 3aKOHOJIABUYOT0 3aKPITUICHHS
HE Mae.

[Tig mpenMeToM JoKa3yBaHHs, SIK TIpa-
BHJIO, PO3YMIFOTH KOJIO 3aKPIIJICHUX Y 3a-
KOHI 00CTaBHH, SIKi MOBUHHI OyTH BCTa-
HOBJICHI YM CIIPOCTOBAHI ITiJT Yac JI0Ka3y-
BaHHS y KOXHOMY KPHUMIiHAIbHOMY
npoBapkeHHI. OJHAK, HA HANIY JyMKY,

TpaAuIliiiHe BU3HAYCHHS [[HOTO MOHATTS
noTpedye OLTBII TOKIIATHOTO JTOCITiHKEH-
Hsl, BUXO/SIUM 13 3aralibHO(PLIOCOPCHKUX
YSIBJICHb NIPO 00 €KT 1 peAMET Mi3HaHHSL.
SIkmro mijg 00’ €KTOM IMi3HAHHS B THOCEO-
JIOT1T PO3yMIIOTh YaCTHHY 00’ €KTUBHOT
TWCHOCTI (peasbHOCTi), Ha Ky CIIPSMO-
BaHa IMi3HaBajbHA MisTBHICTE [1, c. 129],
TO TPEAMET Mi3HAHHS MOKIUKAHUN BU-
YWICHUTH B 00’ €KT1 Ti HOTO BJIIACTHBOCTI
1 cTaHM, sIKi 32 ICBHUX YMOB 1 00CTaBUH 13
BpaxyBaHHSIM ITi3HAaBaJlbHOI MOTpeOH
cy0’€eKTa CKIaIatoTh METY i€l MisITbHOCTI
[2, c. 379]. Ha mincTaBi BUK/IaIEHOTO BBa-
JKAEMO, 1110 I[IIKOM ITPABOMIPHHUM € TBEP-
JOKEHHS, 10 HOPUINYHUM BUPAKESHHSIM
¢inocodcrKoro NOHATTS «00’€KT TI3HAH-
HS» € TOHATTS «00’€KT TOKa3yBaHHS,
a TIOHATTS «IPEIMET Ii3HAHHD) — IIPe/l-
MeT J0Ka3yBaHHsD». OCTaHHE caMme 1 0XOTIl-
JI0€ HEe Oy/Ib-SAKi CTOPOHHU MOJil, IO J0-
CHIJKYETHCSL Cy0’ €KTOM JOKa3yBaHHS,
a JIMIIE Ti 3 HUX, Ki XapaKTepU3yIOTh M0-
JIITO SIK JTif0 CYCITITbHO-HEeOe3neuny 1 Kpu-
MiHAJIBHO KapaHy (200, HaBMaKH, SIK Tpa-
BOMIpHY) 1 CIIy»KaTh MiJCTABOIO ISl 3a-
CTOCYBaHHS B KOHKPETHOMY BHIAJIIKYy
HOpPM MaTepiajbHOIO 1 MPOIEeCyalbHOTO
MIpaBa 3 METOIO BUPILICHHA KPUMiHAIHHO-
ro MPOBAKCHHS Ta peaizarlii 3aBIaHb
KPUMIHAJILHOTO CY/IOYMHCTBA. [3 6ararhox
¢dakTHUHUX 00CTaBUH, 5IKi YTBOPIOIOTH
JIOCTIKYBaHy MO0, IO 3MICTy HpeJ-
MeTa Joka3yBaHHA 3akoH (cT. 91 KIIK)
BKJTFOYAE JIUIIIC Ti, IKi MAIOTh MPaBOBE 3HA-
YeHH 1 BIUTUBAIOTH Ha BUPIIICHHS KPUMi-
HAJBHOTO MTPOBAJKEHHS.

CycrinbHi BIITHOCUHU I10JI0 BUNHCH-
HsI IEBHOTO KPUMIHAJILHOTO MPaBOIOPY-
HICHHSI, 3 IPUBOJY SIKOTO 3A1HCHIOETHCS
KpUMiHaJbHE TPOBAIKCHHS 1 fAKi, HA
HaIll HOTJISA, CJIiJ BBa)KaTH 00’ €KTOM
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JOKa3yBaHHS, € MOHATTAM IIHUPIIUM 32
peaMeT JoKa3yBaHHS. AJKe Taki Bif-
HOCHUHHU € 6araTorpaHHUMU, BKJIIOYAIOTh
B ceOe meBHI 00CTAaBUHM, K1 B3arami ado
HE TOBHICTIO BCTAaHOBIIIOIOTHCS IiJI Yac
KPUMIHAJIBHOTO TPOBAKEHHS (3 TIPHU-
YUHU iX HEMOXJIMBOCTi, BaXKKOIOCTYII-
HOCTI 4¥ HeJoIiabHOCTI). Jlo mpenmeTa
XK JIOKa3yBaHHsS BITHOCSTH JIMLIE Ty 1H-
(dhopmariiito, sika BKJIFOUCHA B MPOIEC J10-
Ka3yBaHHS.

Cepen eTeMEeHTIB KPUMIHATBHO-TIPO-
IecyanpHOro jJokasyBaHHA (00’€KkTa,
00’ €KTUBHO1 CTOPOHH, Cy0’ €KTHUBHOT
CTOPOHH 1 cy0’€KTa T0Ka3yBaHHs) Mpe-
MET JOKa3yBaHHs, Ha HAIl TOTIS,
€ 000B’SI3KOBOI0 O3HAKOIO CKJIaAy KpH-
MiHaJIBHO-TIPOLIECYAIBHOTO JTI0Ka3yBaH-
HS, SIKa XapaKTepu3ye caMe Horo 00’ €KT.

Buxonsuu i3 3anponoHOBaHOi HaMHU
MPOTIO3HIIIT PO TOUIBHICTh YBEICHHS
B HAYKOBHI1 001T KaTeropii «00’€KT KpH-
MiHaJIBHO-TIPOLIECYAIFHOTO JTOKa3yBaH-
Hs» 1 pO3YMIHHS TiJl HUM CYCITITBHUX
BiTHOCHUH II0JI0 BYMHEHOTO KPUMiHAJb-
HOTO MPaBOMOPYIICHHS, a TAKOX BHU-
CJIOBJICHUX BHINE PO3AYMIB IIIOO CITiB-
BiHOIIIEHHS I1i€1 KaTeropii 3 MOHITTAM
«TIpeaMET TOKa3yBaHHS», BBAXKAEMO, 1110
MOKHa C(hOPMYITIOBATH TaKe BUSHAYCHHS
OCTaHHBOTO MOHATTS. [Ipedmem doxazy-
6aHHsl — 1I€ YaCTUHA CYCIUIBHHUX BiJTHO-
cuH (SIKi € 00’ €KTOM JOKa3yBaHHS)
3 IPHUBOJY BH3HAUYCHUX 3aKOHOM Ta
cy0’€eKTOM J0Ka3yBaHHS 0OCTaBHH KpH-
MiHAJBHOTO MPABOMOPYIICHHS, SKi Ma-
I0Th MPABOBE 3HAYCHHS 1 BINIUBAIOTH Ha
BUPIIICHHS] KPUMIHAIBHOTO TIPOBAIKECH-
Hs. CaMe Ha 111 00CTaBUHU Oe3Iocepei-
HBHO CIPsSIMOBaHa (ITOBHHHA OyTH CIIpS-
MOBaHa) Mi3HaBaJIbHA YW OOTPYHTYBaIb-
Ha JOKa30Ba IisIBHICTH y BCIX 4H

B KOHKPETHUX KPHUMIiHaJIbHUX MPOBa-
JOKEHHAX .

llle onHe mMUTaHHS, SIKE JOMIJIBHO
3’sICYyBaTH MPHU AOCIIUKEHHI peaMeTa
JOKa3yBaHHS, — 11¢ BU3HAYCHHS HOTO
(YHKITIOHATFHOTO TIPU3HAYCHHS, aJlKe,
BHUXOJSIYH 13 3aITPOTIOHOBAHOTO MTOHSTTS,
BiH, 1O CYTi, € CBOEPIIHOIO MPOTPAMOIO
JIOKa30BOi AISUIBHOCTI cy0’€KTa 10Kazy-
BaHHS, B X0/l AKOI BiZICIKAETHLCS BCE, IO
JIC)KHUTH 38 pAMKaMHU METH KPUMIHATIbHO-
MpoIecyaJbHOTO Ti3HaHHA [3, ¢. 75].
Taxki cipoOu Mau Miclie B IOPUANYHIN
nitepatypi. 3okpema, M. C. Crporouu
BUJIIJISIB Y TIPEIMETI JIOKAa3yBaHHs 00CTa-
BHHH, SIKI BUPa)KaOTh TOJIOBHUN (akT
y MO3UTUBHINA hopmi (ToOTO iX TpU3HA-
YEHHSM € BCTAHOBJICHHSI BYUMHECHHS TIEB-
HOI0 0CO0000 KPUMIHAJTBHOTO MPaBOIIO-
pylieHHs (JOKJIaJHINIe PO rOJIOBHUI
¢dakt auB. naji)) Ta 0OCTaBHHH, SIK1 BH-
paXxkaloTh TOJIOBHUHN (akT y 3amepedy-
BaNbHIN Gopmi (IX TpU3HAYECHHSIM € BH-
KJTIOUYCHHSI MOKJIMBOCTI MPUTSTHEHHS
0CO0M JI0 KpUMiHAIBHOT BiIIIOBiIaIbHOC-
Ti (TOKJIAAHIIIE ITPO 3amiepedyBalibHi (ax-
TH TaKOX JUB. naii) [4, c. 270-272].

Amnami3 ct. 64 KIIK Vkpaiam 1961 p.
(ta anamoriuyaux crarei KIIK inmmux pec-
myonik CPCP) naBaB 3Mory 1ociiTHUKaM
[[LOTO MTUTAHHS BUCJIOBITIOBATH TyMKY TIPO
Te, 10 MPU3HAYCHHSIM 00CTaBHH, sIKi Mic-
TUJIKCS B i HOpMI, OyJI0 BCTAHOBJICHHS
TiTBKH BIJOMOCTEH, sIKi BKa3yBaJM Ha
(haKT BUMHEHHS 3JIOUYHHY TIEBHOIO 0C000I0
[5, c. 248] (He BrUIMBAIIO HA TAKUH BUCHO-

! JIy1st CIpOLIEHHST CIIPUAHSATTS MaTepiay B 110-
JabIIOMY BHUKJIQZICHHI MU He OyIeMo BXXHBaTH
(pasy «CyCHiNbHI BITHOCHHH 100 00CTaBHHY,
a OyzeMo orepyBaTH OUTBII 3BHYHUM IS IPOLIECY-
aJicTiB TEPMiHOM «00CTaBHHH, SIKi BXOAATH 10
mpeaMeTa JIoKa3yBaHHs» a00 «00CTaBUHH, SKi TTiJI-
JSITAIOTH AOKA3yBAaHHIO YM BCTAHOBICHHIO.
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BOK 1 Te€, III0 3aKOH MOPALT i3 00TSHKYI0UH-
MH, TiepeadadaB TakoX i HEOOXiTHICTh
BCTAHOBJICHHS [TOM’SIKIITYFOUHUX OOCTaBUH,
OCKIJIbKM OCTaHHiI Mau OyTH 00’ €KTHUBHO
TOCTIPKCHIMU NIJI1 BUHECEHHS OOBUHY-
BaJILHOTO BHPOKY).

Hamararounch yHUKHYTH TaKOTO OJTHO-
CTOPOHHBOTO MPU3HAYEHHS MTPEMETa 10~
Ka3yBaHHSI, Ha HAIII [TOTJISI, IILIKOM TIPaBo-
MipHO po3poOHuKH HOBoro KITK Ykpainn
2012 p. y cT. 91 BrumROUIITH 0OCTABUHH, SIKi
BHUKJTIOYAIOTh KPUMIHAJEHY BiIITOBiIATh-
HICTB 200 € MiJICTaBOIO IS 3aKPUTTS KPH-
MIHAQJIBHOTO TIPOBAJ[XKCHHS, a TAKOXK 00-
CTaBUHH, 1110 € IICTABOIO IJIS 3BIJILHEHHS
BiJl KPUMIHAJIBHOI BIMIOBIAIBHOCTI 200
nokapanus (. 4, 5 ct. 91 KIIK).

TaxkuM 4rHOM, Ha CHOTOJHI iICHYIOTB
IIJIKOM JOCTATHI 3aKOHOIABYi ITiICTaBU
BBaXaTH, M0 (QDYHKI[IOHAIBHUM MIPU3HA-
YEHHSM TpeMeTa KPUMIiHAIBHO-TIPOLIe-
CyaJIbHOTO JIOKa3yBaHHS € BCeOiuHe, IMo-
BHE 1 HeyTIepePKEeHE IO CITiKEHHS 00CTa-
BHH KPUMIHAIFHOTO MTPOBA/KEHHS, 0 K
i ITBEPKYIOTh, TaK 1 CIIPOCTOBYIOTh Ha-
SIBHICTB TOJIOBHOTO (haKTy.

Xoua BapTO MOTOJAUTHUCH 13 OKPEMUMHU
aBTOPaMH, 1110 TaKe OHOBJICHHS KoJia 00-
CTaBWH, K MIIIATAIOTh JOKAa3yBaHHIO,
JIa€ TMiJICTaBH I TBEPIDKECHHS PO MOXK-
JIUBICTh BUAIICHHS 3 HUX SK MpeaMeTa
OOBUHYBa4YCHHS, TaK 1 MPEIMETa 3aXHUCTY
[6, c. 10], 110 € HEe 30BCIM IIPABUIILHUM.
AJKe MoKa3zyBaHHS MOIi1 KPUMIHATEHOTO
[IPaBOIIOPYIIIEHHS, BHHYBAaTOCTI OOBUHY-
BaveHOTO y HOro BYMHEHHI Ta 00CTaBUH,
SIKi BUKJIIOYAIOTh KPUMiHAJIBHY BiINOBI-
JaIbHICTh, CBITUYUTH MIPO MEBHY Cylepey-
JINBICTh 00CTABUH, SKi BU3HAYEHI 3aKOHO-
JaBIIeM SIK TaKi, 110 BXOJATH J0 MpeIMeTa
IOKa3yBaHHS. YTiM, BBAXAEMO, IO TI0-
IBIHHUI XapakTep 0OCTaBUH HE BUMArae

HEOOXiHOCTI IX OKPEMOT0 HOPMATUBHO-
T'O perjaMeHTyBaHHs, 3aJIeKHO BiJl MOX-
JIMBHX HACIIJIKIB JIOKa3yBaHHS (Taka TyM-
ka Oyna Buciosiena C. A. lUleidhepom
[3, c. 77]). Ha mam morysi, IijIKOM JI0-
cTartHiM Oyzie po3yMiHHS Pi3HOTO MPU3HA-
YeHHS THX YU 1HIIUX OOCTaBWUH MEBHUM
cy0’€KTOM JOKa3yBaHHS.

Jlnst Hame)KHOTO PO3YMIHHS KaTeropii
«TpenMeT JOKa3yBaHHs» IJIKOM IPaBo-
MIpHHUM € 31iHCHEHHS TaK 3BaHOT «BEPTH-
KaJIbHOI Kitacudikallii» 1p0oro MOHSTTS.
Xoua TyT BapTo 3ayBa’KUTH OO0 YMOB-
HOCTI CaMOTO0 MOHSTTS «BepPTUKaJIbHA KIla-
cudikamig npeamera gokazyBaHas». [lo-
nepuie, IpeAMET 10Ka3yBaHHS sIK I1€BHA
YacTHHA CYCIUIBHHUX BiJHOCHH ILIOAO
OKpEMHUX OOCTAaBHH 3aBXIU KOHKPETHHUI
y CBOEMY TIPOsiBi. AJie PEAMET MOXKE BU-
3HAUaTHCh 13 PI3HUM CTYIICHEM y3araib-
HEHHS HOro 03HaK; TAKMM YHHOM, KJIACH-
¢ikarii mipIsIrae He caM MpPeaMeT, a 1mo-
HATTS IpeaMeTa fgokasyBanHs. [lo-apyre,
Ha3Ba «BEpTUKaJbHA Kiacudikais» Ha-
BPSIIL UM € TIpaBHIBHOI0. YiteHn knacudi-
KalliiHOTO MOy, SK BiZIOMO, B CHITYy 3a-
KOHIB JIOTIKY IIOBUHHI BUKJIOYATH OIUH
OJIHOTO, Y TOH 4ac SIK IPH «BEPTUKAJIbHIN
Kacudikarii» Mae MicIie He BUKITFOUSHHS
ix, a KoHKpeTH3auis. ToMy, MOKIIHMBO, Tpa-
BUJIbHIIIE Oy/le TOBOPUTH HE MPO KIIACH-
¢ikariro, a mpo rpaxamio npeaMeTa Jao-
Ka3yBaHHS Ha MIEBHI PiBHI.

Kpurepiem Takoi rpagarii npenmera
JIOKa3yBaHHs, HA HAIll MOTJISA, € CTYMiHb
CHUIBHOCTI XapakTepy (CTyMiHb KOHKpe-
TH3alliT) CYCIIIBHUX BITHOCHH IIOJIO ITEB-
HUX 00CTaBWH KPHUMIHAJIHHOTO MPaBOIIO-
PYLIEHHS, SKi BU3HAYAIOTHCS 3aJI€KHO Bil
MEeBHOI MarepiaabHO-IPaBOBOI OCHOBU
y BUIVISLI TOJIOXkKEHB 3araibHoi un Ocol-
JUBOT YaCTHHHU KPUMIHAIBHOTO 3aKOHY

Bicuuk HarionansHoi akaiemii npaBoBux Hayk Ykpainu Ne 3 (74) 2013

241



IMUTAHHA KPUMIHAAICTHKH TA KPUMIHAABHOTI'O ITPOLUECY

(30KpeMa, THX, SIKi BU3HAYAIOTh ITOHATTS
KPUMiHAJIbHOTO MPaBONOPYILICHHS, eje-
MEHTHU HOTO CKJIaAy, OKpeMi BUAM MIPABO-
MOPYIICHB, OOTSKYIOUI Ta TIOM SIKIIY04i
oOcraBunm To110). Takuil monin (rpana-
IIisT) TIpenMeTa JOKa3yBaHHS 3MIHCHIOETh-
Ccsl 32 MPUHLUIIOM CITIiBBIJIHOIICHHS 3a-
rajJbHOr0, OKpEMOro i 0coOJIMBOro.

3a BKa3aHMMU BHIIE KPUTEPIEM 1 TPUH-
LMIIOM TTOJILTy MOYKHA BHJIUTUTH: 3aralib-
HUW, POJTOBUH, CIeIiadbHUi Ta 6e3moce-
penHiit mpenMeT mokazyBaHHsA. KokHOMY
PIBHIO KOHKpETH3allii CyCIIBHAX BiHO-
CHH 111010 TUX YU 1HIIMX 0O0CTaBUH BIJIIO-
BiJla€ IEBHUH PiBEHb y3arajJbHEHHs O3HAK
npeaMeTa.

1. 3aranpHui peMeT JTOKa3yBaHHS —
Il€ CYKYIHICTh CYCHIJIBHUX BiTHOCHH
3 MPUBOAY 3aKpIIJICHUX Yy 3aKOHI o0cTa-
BHH, Ha sIKi IOBUHHO OyTH CIIPSIMOBaHE
KpHMiHaJIbHO-TIPOIIeCYalIbHE J0Ka3yBaHHS
(cTpykTypa i 3MicT UX 00CTaBUH peria-
merToBaHi cT. 91 KIIK Ta Hopmamu 3a-
raJbHOI YaCTHHH KPUMIHAIEHOTO 3aKOHY ).

Ha nepmmii normsiy, nepenik mnepe-
6auenux KIIK Ykpainu oOcTaBuH € 1in-
KOM BU3HAYCHUM, OJTHAK yCi BOHU MarOTh
JIUTIIE MOJICTHHUM, OPIEHTOBHUH XapaKTep.
Kpim Toro, citiz 3ayBaXxuTH, 10 I1i 00CTa-
BUHH € 3arajIbHIMH, OCKUIBKU: MO-TIEpLIE,
MiJISTaloTh TOKAa3yBaHHIO SIK Ha CTafii
JIOCYJIOBOTO PO3CIIiTyBaHHs, TaK i HA CTa-
Jii CyI0BOTO po3riisiy'; HO-Apyre, CTaHOB-
JISITh OCHOBY HE TUIbKHM OOBHHYBaJbHOTO
aKTa, a i BUPOKY, TOCTAHOBH (YXBaJIH) PO
3aKpUTTSl KPUMIHAJIBHOTO IIPOBA/KECHHS;

! 3po3ymisio, 110 mpeaMeT JoKa3yBaHHs y Mipy
TOTO, SIK JIOCII/PKYIOThCSI BCE HOBI #f HOBI 00CTaBUHI
KPUMIHAIBHOTO MPOBAKCHHS Ta HOBI JJOKA3H, MOYXE
3MIHIOBATHUCS K KUIbKICHO, TakK 1 sikicHO. HoBi 00-
CTaBHHH, 1[0 BUI03MIHIOIOTh CaM MPEAMET JJ0Ka3y-
BaHHS, MOXXYTh OyTH BHSBIIEHI Ha CTaJil CyIOBOTO
PO3IIANY SK Y CyIi MepIIoi, Tak i BUIIO] iHCTAHIII.

MO-TPETE, MIANATAIOTh JOKa3yBaHHIO
Yy KOKHOMY KpUMiHATBbHOMY TIPOBaKECHHI
He3aJIe)KHO BiJ KBaridikaIlii BUINMHEHOTO
KPHMIHAIILHOTO MTPABOIIOPYIIICHHS Ta KOH-
KpeTHUX (aKTUYHUX 00CcTaBUH. Takuit
piBEHb y3arajibHEHHS € BaXJIMBUM JIJIs
BU3HAYCHHSI 3araJlbHUX IiJIeH JTOKa3yBaH-
HSl, @ TAKOXK JIOTPUMaHHSI BUMOT 3aKOHHOC-
Ti MI0A0 BCEOIYHOCTI AOCIiKEHHS 00-
CTaBHH KPUMiHAJILHOTO MPOBA/KCHHSI.

2. PonoBuii mpeaMeT AoKa3yBaHHS — 1€
MeBHA YaCTUHA CYCHIJIbHUX BIJTHOCHH
3 MPUBOAY OOCTaBUH BUMHEHHS TAKUX JKE
a00 MoAiOHNX KPUMiHAJIBHHX ITPABONIOPY-
nmeHb. BiH BU3Ha4YaeThCs HA PiBHI HOPM
Oco0a1BO1 YaCTUHU KPUMIHAIBHOTO 3a-
KOHY, B AKMX C(OPMYyIbOBaHI KOHKPETHI
FOPUIUYHI O3HAKA BUMHECHUX KPUMiHAIb-
HUX TIPABOIIOPYIICHD (00’ €KT, 00’ €KTUBHA
CTOpOHA, Cy0’€KTHBHA CTOPOHA, Cy0’€KT).
Came momo I0T0 piBHS Tpajallii mpeai-
MeTa JIOKa3yBaHHS PO3pOOIISIOTHCS METO-
JIUYHI pEKOMEH/IAIlIT Ta KPUMIHATICTHYHI
METOJIMKH PO3CITiTyBaHHS TOTO UM 1HIIIOTO
MPaBOMOPYILICHHS, a TAKOXK PO3’ICHEHHS
BUIIMX CYJIOBHX 1HCTAHIIIH.

3. CneuiaibHUAR MpeaMeT O0Ka3yBaH-
Hs — II¢ TICBHA YaCTHHA CYCIUILHUX BiJl-
HOCHUH 3 MPUBOJY OOCTaBUH BUMHEHHS
KPUMiHAJIEHUX MTPABOMIOPYIIEHB, XapaKTep
SIKUX 3aJIC)KHUTh BiJl IEBHOTO TMPOBAJIKEH-
Hs. Bin Bu3Hav9aeThes Ha piBHI HOpM Oco0-
JTUBOi YaCTHHU KPUMIHAJIBFHOTO 3aKOHY,
B SKUX CPOPMYIbOBaHI KOHKPETHI OpH-
IUYHI 03HAKW BUYMHEHHX KPUMIHAITBHUX
npaBomopymeHs Ta HopMm cT. 91 KIIK
1 okpemux mas KIIK Ykpainu, sxi perna-
MEHTYIOTh TOPSJIOK TaK 3BaHUX OCOOIH-
BUX TIPOBa/KeHb (30kpema, cT. 485 KIIK
y MPOBAKEHHSIX 1[07I0 HEITOBHOMITHIX Ta
ct. 505 KIIK y npoBakeHHAX L1070 3a-
CTOCYBaHHS IPUMYCOBHUX 3aXOJIB MEINY-
HOTO XapakTepy).
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3a CBOEIO CYyTHICTIO 00CTaBUHU, 3a3Ha-
yeHi y crartsix 485 ta 505 KIIK Ykpainu,
€ TAaKUMH, 10 JICTANi3YI0Th, KOHKPETH3Y-
FOTh BUMOTH «3arajibHOT0» MpeMeTa J10-
Ka3yBaHHs. | TyT MOYKHA TIOTOJUTHUCH 13
C. A. llleiidepoM, skuii BBaXKae, 1o BH-
1e3a3HavdeHi HOpMHU BU3HAYAIOTh HE OKpe-
Mi Ta CAaMOCTIHHI IPEIMETH JOKa3yBaHHS,
a Moaudikalii 3arajJpbHOTO MpeaMeTa JIo-
Ka3yBaHHS CTOCOBHO OCOOM, sIKa BUMHMJIIA
npaBomopymeHHs [3, c. 83].

4. be3nocepenHit (IHIUBIAyaIbHUT)
MpeAMET JT0Ka3yBaHHS — 1€ CYKYITHICTh
CYCIUTbHHX BIJTHOCHH IIIO/I0 OOCTaBUH, SIKi
MOBHHHI OyTH BCTAHOBJICHI B KOHKPETHO-
My KpUMIiHAJIBHOMY TPOBAKCHHI 3aJICK-
HO BiJl IEBHUX, IPUTAMAHHUX CaMe BYHU-
HEHHIO KOHKPETHOTO KPUMiHAJIHLHOTO IIpa-
BONIOPYIICHHS, (pakTHIYHUX 00cTaBuH. Ha
LIbOMY PiBHI BUMOTHY 3aKOHY IIIOJIO 3araJjib-
HUX OOCTaBHH, SKI MiJJISITAIOTh JTI0OKa3y-
BanHO (cT. 91 KIIK), a Takox momo 00-
CTaBWH BYMHEHHS KPaTiKKH, BOMBCTBA
TOIIO, ITPOEKTYIOTHCS HAa 0OCTAaBUHU»
KOHKPETHOTO KPUMiHAIBHOTO TPABOIIOPY-
[IeHHS, HA0yBarOUM HEIMOBTOPHUX, 1H/IU-
BiZlyaJIbHUX (3BIJICH 1 Ha3Ba) pHC.

CBill iHAMBIAYaTBHUN TIPEIMET TOKa-
3yBaHHS BIAMIOBITHO 1O BUMOT 3aKOHY Ma-
IOTh TAKOX OKpeMi IIpOoIleCyalbHi PillleH-
Hs, IO IPUAMAFOTRCS, Ta JIil, SIKi 3[1HCHIO-
FOTBCSl Y KPUMIHAJIBHOMY TPOBaJXKCHHI.
Bonu He BUMaraioTh BCTAHOBJICHHS BCIX
ykazanux y ct. 91 KIIK oGcraBun, ane
MOTPeOYIOTh BCTAHOBJICHHS B MIEBHOMY
00cs31 IHIIKX, 1110, SIK ITPABHIIO, € TTi/ICTa-
BaMU ISl IPUAHATTS MIEBHUX PIllIEHb YU
MIPOBE/ICHHS NIEeBHUX Aiil. Tak, 30kpema:

— JUIsl IOYATKY JIOCY/IOBOTO PO3CIIiTy-
BaHHS (BHECEHHS BIIOMOCTEH 10 € AMHOTO
peecTpy JOCYIOBHUX PO3CIiTyBaHb) MAIOTh
OyTH BCTAaHOBIIEHI OOCTaBUHH, 1110 CBIT4aTh

PO BYMHEHHS KPUMIHAJIBHOTO TIPABOIIOPY-
mieHns (4. 1 ct. 214 KIIK). Li o6craBunu
nepeyciM MOBHHHI MiATBEPKYBATH Ha-
SIBHICTh TaKUX €JIEMEHTIB CKJIaay KPHUMi-
HaJIBHOTO TIPaBOTOPYIIEHHS, SK HOTO
00’€ekTa i 00’ €KTHBHOI CTOPOHH (TOOTO Mae
OyTy BcTaHOBIIEHAa OOCTaBUHA, TIepeoaye-
Hat 1 4. 1 ct. 91 KIIK). [adopmartist mpo
1HII eJIeMEeHTH CKJIaly KpUMIHAJIBHOTO
MIPaBOMOPYIICHHS € HE 000B’SI3KOBOTO
(xoua 10710 OKPEMHUX 3 HUX BOHA TOBUHHA
OyTH (HanpHKJIa, BiIOMOCTI PO cy0’ eKTiB
3JI0YMHIB, TIepe0aYeHUX CTATTIMH 393,
394 KK), To0TO Mae OyTH BCTaHOBJIEHA 00-
cTaBWHa, nependadena m. 2 4. 1 ct. 91
KIIK));

— JUTsl TIOB1TIOMJIEHHSI 0CO01 TIPO Ti10-
3py — MOTPiIOHO BCTAHOBUTH, 1110 CaM€ KOH-
KpeTHa 0co0a BUMHMIIA KpUMiHAJIBHE TIpa-
BOIOpPYIIEHHS (1€ MpsAMO nepeadayeHo
B TPETHOMY 00OB’SI3KOMY BHITA/IKY ITOBiIOM-
neHHs npo mino3py (m. 3 4. 1 cT. 276
KIIK), i BunuimBae 3 aHaii3ly HOpM, SKi
perIaMeHTYIOTh MiJICTABU 3aTPUMaHHS
0co0u Ta 0OpaHHS 3aMO0IKHUX 3aXO0JliB
(a. 2 ct. 177, 1. 1 ct. 208 KIIK)). A 1e
O3HaJae, o MOBUHHI OYyTH BCTaHOBIIEHI
TaKi 00CTaBUHH, SIK: TTO/Iis] KPIMiHAIEHOTO
NpaBoNopyLIeHHs (Jac, Mmicue, crnocio ta
1HII1 0OCTAaBHHN BYNHEHHSI KDUMiHATBHO-
T0 TIPaBONOPYLICHHS); BUHYBATICTh 0COOU
Yy BUMHEHHI KPUMIHAJIBHOTO TIPaBOIIOPY-
IIIEHHS; BIICYTHICTh OOCTaBHUH, SIKi BH-
KJIFOYaIOTh KPUMIiHAIbHY BiJMOBIIAIIb-
HICTb a00 € MiJCTaBOIO 3aKPUTTS KPHMi-
HAJILHOTO NIPOBa KEHHSL. [HIIi 00CTaBHHMY,
3agznadeni B cT. 91 KIIK, MoxyTh OyTn
BCTAHOBJICHI I HA HACTYITHOMY €Tarli J0-
CY/IOBOTO PO3CJIiTyBaHHS.

[HITMM TUTaHHSM, 10 BUKIIUKAE YIIPO-
JIOBXK 0ararboX pOKiB JOCHUTh TOCTPI JHC-
KycCil cepeJl MpoLecyaicTiB, € mpodiiemMa
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TaK 3BaHMUX JOKa30BUX (IIPOMIKHHUX), I10-
MTOMID>KHUX Ta TOJIOBHOTO (DaKTiB.

[in 0doxazosumu (npomisxcrumu) posy-
MIIOTbCS (aKTH, sIKi cami 1Mo cobi He Ma-
I0Th NPaBOBOIO 3HAYCHHS, a CIYXKaTh
JIMILIE [1JIs BCTAHOBJICHHS 1HILINX, KIHIEBUX
(axTiB, AKi Take 3HaYCHHS MAalOTh [7,
c. 366]. [lo Hux, 30Kpema, BiTHOCATh: (ak-
TH HETIPHUSI3HUX CTOCYHKIB MIX IiZ03pIO-
BaHUM 1 TIOTEPIILIMM, [IOIPO3a PO3IPABOIO,
BHSBIICHHS Y ITi/J03PIOBAHOTO BUKPAIECHOT
pedi, HasIBHICTh Ha MICIll BUNHEHHS KpH-
MiHAJIBHOTO MPABOIIOPYIIEHHS CIIi/IiB, 3a-
JIUIICHUX TiI03PIOBaHUM, HasIBHICTh a00
BiJICYTHICTh anibi y migo3proBaHoro. Jlo-
Ka30Bi (MPOMiXKHi) ()aKTH MOXYTh BHKO-
PUCTOBYBATHCS K JUISl TiJTBEPKEHHS
migo3pu (0OBHHYBa4YeHHS ), TaK 1 s i1
CIPOCTYBaHHSI.

Crenudika q0Ka30BUX (MIPOMIKHUX)
(hbakTiB, sika MPUHIIAIIOBO BIAPI3HSIE 1X Bif
00CTaBHH, 110 TUIATAI0Th JIOKa3yBaHHIO
(SIK1 BXOIAITH IO 3aTJTBHOTO TIPEeIMETa JI0-
Ka3yBaHH), MOJISITAE€ B TOMY, 1[0 BOHH:
a) He MalOTh 1 HE TIOBUHHI MaTH HOPMaTHB-
HOTO 3aKpiIUIeHHS, OCKUIbKH 0) He € Hi
3araJibHUMHU, Hi OJTHAKOBUMH JIJIS BCIX KPH-
MIHAJIBHUX TIPOBAJHKEHb, a € CTIeUU(IIHN-
MH JUTS1 KOYKHOTO TIPOBAJPKEHHS T07I0 KOH-
KPETHOTO KPUMIHAIILHOTO TPABOTIOPYIIICH-
Hi [8, c¢. 121-122]. He3Baxarouu Ha 11e,
JI0Ka30Bi (TpOMikH1) (hakTH MiJIAraroTh
JI0OKa3yBaHHIO, OCKIJIBKH B CHIIY CBOTO
3B’S13Ky 3 00CTaBUHAMH, AKi epeadadeHi
3aKOHOM fK TakKi, [0 MarOTh OyTH JI0Ka3a-
Hi, BOHM BUCTYTIAIOTh HOTO JT0Ka3amu. Ta-
KMM YMHOM, KiHLIEBi i mpoMixHi (akTu
CHIBBIHOCATHCH K MeTa 1 3aci0 i1 gocsr-
HEHHs. X0ua HE BUKJIFOUEHI CUTYaIli1, KOJIH
MeBH1 00CTaBUHY BUCTYAIOTh OTHOYACHO
1 B Tif, i B 1HIIIH TKOCTI, OCKITEKH OKpeMi
SIIEMEHTH TIpe/IMETa JIOKa3yBaHHS, Oy/Iydn

BCTaHOBJICHUMH, MOXYTh BUKOPUCTOBYBa-
THCS ISl 0OKa3yBaHHsI 1HIIUX (HANpH-
KJIaJl, CII0Ci0 BUMHEHHSI KPUMIHAJIBLHOTO
MPABOMOPYIIEHHS MOXKE CBIAYUTH PO
HasiBHICTH y TiI03PIOBAHOTO YMHCIY).
B noriyHOMY %k acIiekTi JOKa3yBaHHS J10-
Ka30Bi (IpOMiXHi) pakTH € HEnpAMUMU
JIOKa3aM¥ KiHIIEBUX.

V 3B’s3Ky 13 BKa3aHUMH BHUIIE BiJMiH-
HOCTSIMH MK 0OCTaBHHAMH, sIKi TIependa-
YeHi 3aKOHOM JUTs IOKa3yBaHHs, 1 JOKa30-
BUMH (IPOMDKHUMU) (paKTaMH, B FOPHINY-
Hilf JIiTepaTypi BUCIOBIIOETHCS JyMKa SIK
PO HEMOXJIUBICTH [9, ¢. 142], Tak i npo
HEOOX1THICTh BKJIFOYEHHS OCTAHHIX 10
npeamera gokaszyBanns [ 10, c. 52-53]. € i
TIPOTIO3UIIi] PO BBEIEHHS TaKOi HOBOI Ka-
Teropii y mpaBoBHi OOIr, SIK IpeaMeT Mi3-
HaHHS, 10 SKOTO HEOOXIAHO BKIIOYATH
i 00CTaBUHH, sIKI BXOJISITh JI0 IIPEAMETa JI0-
Ka3yBaHHsI, 1 TOKa30Bi aktu [11, c. 22-23].

BBakaemo, 110 aHasi3 MbOTO MATAHHS
1 BUpINIEHHS MTPaBOMIpPHOCTI TOTO YH iH-
IIOTO IiJXO0Jy HE Ma€ HisSKOTrO CEHCY
y 3B’513KYy 13 BUCJIOBJICHOI HaMH BUIIE
MPOTIO3MITIEI0 MO0 TaK 3BAHOI BEPTH-
KaTbHOI Kinacudikarii (rpamarii) mpen-
MeTa KpUMiHAJIBHO-TIPOIECyalTbHOTO JI0-
KazyBaHHs. AJDKe, SIK MU BUIIIE 3a3HAYNIIH,
SIKIIIO JI0 3arajbHOTO MpEAMETa JI0Ka3y-
BaHHS BXOISITHL 0OCTABUHU, SIKI ITijJIAra-
FOThb BCTAHOBJICHHIO 1 sIKi IepeadaveHi 3a-
KOHOM, TO TIO iHAWBigyapHOTO (O€310-
CepenHboro) — it Oy/Ib-4Ki iHIII 00CTaBHHH,
norpe0a y BCTAHOBJICHI SIKUX BU3HAYA€Th-
Csl B KOHKPETHOMY KPUMiHaJIbHOMY TIPO-
Ba/DKCHHI 3aJIKHO BiJI IEBHUX MIPUTAMaH-
HUX CaMe BYUMHEHHIO KOHKPETHOTO KpUMi-
HaJHHOTO TPABOIOPYIICHHS (DAKTHIHUX
o0cTaBHH (Y TOMY YHCIi IO HBOTO BXOJIATh
1 J0Ka30Bi (MpOMiKH1) aKTH, a TAKOXK TaK
3BaHi IOMOMIXHI (TIpo HUX OyJie nai)).
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Kpim nokazoBux (IpoMiKHHX), Y T€O-
Pii BULIISIFOTE TAKOXK 1 00nomidicHi (hakmu,
i SKUMH PO3yMilOTh OOCTaBUHU, LIO
€ 3aco0amMM BUSIBIICHHS 1 IEPEBIPKHU 1HIITUX
00cTaBuH (y TOMY YHCII W JOKa30BHUX
(mpomixnanx) dakris) [8, c. 122—-123]. Li
00CTaBHHU TEK MalOTh 3HAYCHHS JUIsl KPH-
MiHaQJILHOTO TIPOBAKEHHS 1, BIAMOBIIHO,
cami TakoX MatoTh OyTu fnoBeneHi. Jlo mo-
NOMIDKHUX (akTiB, 30KpeMa, BiTHOCATh
00CTaBHHH, 10 CBITYATH PO JOTPHUMAHHS
MOPSAKY MPOBEACHHSA OKPEMHUX CIIIIUMX
(po3urykoBHX) il (HAITPHUKIIA]], TOKa3aH-
Hs 0ci0, ki Opanu yyacTh y MpOBEICHHI
OISy SIK MOHATI, PO T€, JIe BOHU 3HA-
XOJUJIUCS TiJl 9ac MPOBEACHHS CIiT401
(po3mykoBoi) mii), Mpo HaIEXKHICTH
cy0’€eKTa, 3JIy4EeHOTr0 JI0 IIPOBEICHHS IIEB-
HOi il (Hampukiaa, mpo Kpariikariro
CHeIaJlicTa Yu eKCIepTa) TOIIO.

[Ile onuH BaKTMBUI MOMEHT, Ha SIKOMY
JOIUTBHO 3YIMHMHUTHCH TIPU aHAaIli31 Mpe/-
MeTa KpUMiHaJIbHO-IIPOLECYaIbHOTO J10-
Ka3yBaHHS, — Li¢ Ipo0jIeMa Tak 3BaHOTO
2011061020 pakmy.

VY opuan4Hii niTepatypi BUCIOBIIO-
I0ThCS1 AYMKH TPO 3aliepeveHHs BUILICHHS
1 B3araji HeOOX1THOCTI iICHYBaHHSI CaMOTO
HOHSTTS «TOJIOBHOTO (hakTy». [IpuxunbpHu-
KH 11i€1 1TO3HIIii BBAXKAIOTh, IO 110 CYTi BCi
00CTaBUHH, 110 BKIIOYAIOTHCS B IPEIMET
JIOKa3yBaHHSI, BBAKAIOTHCSI «TOJIOBHUMID,
TOOTO TAKMMH, SIKi PIBHOIO MIpOFO i IsITa-
FOTh JTOKa3yBaHHIO [9, . 185]. Po3momin xe
00CTaBHH, SKi TIATal0Th J0Ka3yBaHHIO,
Ha TOJIOBHUH Ta iHIII ()aKTH HE TPUHOCHUTH
KOPHCTI Teopii 1 MPpakTHLi KpUMiHAIEHOTO
CYJIOYMHCTBA 1 € 3aiiBuM [12, ¢. 21]. Kpim
TOTO, SIKIIIO BU3HABATH «TOJOBHHUH (aKT,
TO MOKHA IIPUITYCTHUTH, IO € 1 «HEI0JI0B-
Hi», SIKi HEe TOTPeOyIOTh PETEIBHOTO BCTA-
HoBjeHHs [13, c. 23; 9, c. 184].

Ha mam mormsan, Takui miaxif € Io-
MUJIKOBUM, OCKIJIBKH, SIK 1I¢ Oy/Ie moKa3a-
HO HUXY€, 00CTaBUHH, IO BXOASATH 10
nmpeaMera JOKa3yBaHHS (MOBa TYyT e
came TIpo 3arajJbHHAN MPeIMeT KpUMiHaIb-
HO-TIPOIIECYaTBHOTO JIOKa3yBaHHSI) IIHICHO
HE € PIBHOBHAYHHMH, CEPE/l HUX € BU3HA-
yaabHi Ta TOX1aHI. AJle II€ He 03HaYaE, 110
OCTaHHI HE TMTOBUHHI BCTAHOBIIIOBATHUCS
MTOBHO Ta BCEOITHO.

binpure Toro, BBaXka€mMo, 1o OCHOB-
HOO CYTHICHOIO ITPHYMHOIO 3ariepeueHHs
HEOOX1THOCTI BUJILICHHSI «TOJIOBHOTO (hak-
TY» € PO3YMIHHS IPUXUIBHUKAMH TAKOTO
T IXOY TOKa3yBaHHS JIUIIIC SIK TTi3HABAIb-
HOI TisUTEHOCTI, IO CTIPSIMOBaHA Ha ITOBHE,
BceOiyHe 1 00’ EKTHBHE BCTAHOBJICHHS BCIiX
00CTaBHH KPUMIHAIBHOTO MPOBAKEHHS
Ta Oe3MiJcCTaBHE BiAKUAAHHS PO3YMiHHS
JIOKa3yBaHHSI SIK 31[aTHOCTI OOTPYHTYBaHHS
MO3UIIii Cy0’€KTOM JT0Ka3yBaHHS (TIepey-
CIM 1110710 0OCTaBMH, SIK1 HaJIEKATh 10 TaK
3BaHOTO «TOJOBHOTO (akTy» (Ipo Harie
PO3yMiHHS X Jani).

Cepen npuXUIBHUKIB HEOOX1AHOCTI
BHUOKPEMJICHHSI [[bOTO IMOHSATTS HE CKJIaJI0-
Cs €MMHOT yMKH o0 oro 3Mmicty. [lix
«TOJIOBHUM (haKTOMY, SIK TIPABUIIO, PO3Y-
MIIOTb SIKYCh CYKYIHICTh HaHOUIBbII BaX-
JIMBUX 00CTaBUH, IO IMiJUIATAI0Th JI0Ka3y-
BaHHIO. B ropuanuHiii niteparypi icHyI0Th
YHCIIeHH] OLTBIT a00 MEHII IUPOKI TPaK-
TyBaHHS IOTO TOHATTS. OJTHI aBTOPH TIiT
TOJIOBHUM (PAaKTOM PO3yMilOTh BCi (200
Maiike BCi) €JIEMEHTH MpeaMeTa J0Kazy-
BaHHs (OOCTaBUHHM 3arajibHOIO MpeIMeTa
JIOKa3yBaHH), HA BIJIMIHY BiJl JOKa30BUX
¢axriB [14, c. 97]. Inmii BU3HA4aI0Th HOTO
SIK HasiBHICTH «CKJaJy 3JI0YMHY Y BCiX
HOro 4OTUPHOX eJIeMeHTaX — 00’ €KTa,
00’ €EKTHBHOI CTOPOHU, Cy0’EKTHBHOI CTO-
poHu i cy0’exra» [8, c. 117].
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[Ilomo mux ABOX MiIXOIiB, TO BapTO
3ayBa)XKUTH, 10 MK HUMHM HEMa 1CTOTHOT
Pi3HULI, aJike iX 3MICT € MaiKe 1IeHTHY-
HUM, TUTBKH B TIEPIIOMY TOJIOBHUH (pakT
BU3HAYAETHCS 3 BAKOPUCTAHHSIM TIPOIECY-
QJIBHOI, a B IPyTroMy — KpUMiHAJIbHO-IIPA-
BOBO{ TEPMiHOJIIOTIi.

Buxoasuu i3 BIacHOTO PO3yMiHHSA
HalOIIBII ICTOTHUX, BU3HAYAILHUX, Oa-
30BHX €JIEMEHTIB MPEMETa JOKA3yBaHHS,
BBa)Ka€EMO 3a JOIIJIbHE IIOAO0 MUTAHHS
PO 3MICT TOJIOBHOTO (DAKTY ITiATPHMATH
nymky HO. K. Opnosa, sikuif mijg HUM po-
3yMi€ (aKT BUMHEHHS KPUMIiHAJIBHOIO
MpaBOIOPYyLIEHHS MEBHOIO 0c0oboto [10,
c. 54]. BuznavyanbpHa pojib TOJOBHOTO
(bakTy B TaKOMy HOTO TpaKTyBaHHI 1 HOTO
criertidika IMMOPiBHSIHO 3 IHIIUMH SJIEMEH-
TaM{ IpOLECy JOKa3yBaHHS IOJISATAE
y TaKoOMY:

a) BC1 1HIII1 €JIeMEHTH BCTAHOBITIOIOTHCS
TIJIbKA CTOCOBHO TOJIOBHOTO (pakTy. Tak,
(hopMa BUHU, MOTHB 1 METa BUNHEHHS KPH-
MiHaJHHOTO MPaBOIIOPYIIEHHS, 00CTaBu-
HH, SIKi XapaKTepu3yTh 000y 0OBHHYBa-
YEHOTO0, OOTSXKYIOTh UM MOM’ SIKIIYIOTh
MOKapaHHsI, BCTAHOBIIOIOTHCS JIHIIIE OO
KOHKPETHOI 0COOH, sIKa BUMHUIIA KPUMI-
HaJIbHE NPaBOIOpYLIeHHA. be3 BcTaHOB-
JIGHHSI TOJIOBHOTO (DaKTy IMi3HAHHS BCIX
IHIIMX 00CTaBUH BTPAYaAE CEHC;

0) HEBCTaHOBIICHHS TOJOBHOTO (hakKTy
O3Hayae, 1110 KPUMIiHAJIbHE MPABOIOPY-
IICHHS 3QTHIIAIOCS HEPO3KPUTHM, 1 Ta-
KMM YMHOM, 3aBJaHHSA KPUMiHaJIbHOTO
MIPOBaPKEHHSI — HeBUKOHaHUM. HeBcra-
HOBJICHHS € iHIIMX O0OCTaBHH X0d4a
1 3HWKY€E ePEKTHBHICTh KPUMiHAILHOTO
MIPOBA/IKCHHSI, aJIc HE BUKJIFOYAE TIOBHICTIO
PE3yNbTaTUBHOIO MOT0 3aBEPLICHHS, BU-
KOHAHHS 3aBJaHb, SIKi Iepell HUM CTOSTb.
Tax, sixio He Oyze JOBEIEHO YMHUCEIN, 0CO-

0a Moxe OyTH 3acy/)KeHa 3a BYMHCHHS
KPUMIHQJIBHOT'O TIPABOMOPYIICHHS 3 He-
00epeKHOCTI; AKIO HEe OyIyTh JOKa3aHi
00TsDKYyTOUl 00CTaBHHH, 0c00a MOXKE OyTH
3acy/KeHa 32 BYNHEHHS KPUMIHATHHOTO
MPaBOMOPYIICHHS 0e3 00TsHKYIUnX 00-
CTaBUH;

B) BCTAHOBJICHHS TOJIOBHOTO (PaKTy
B HETaTUBHIN QopMi 03HAUAE, IO Biama-
Jla€ HeOoOXiTHICTh Mi3HAHHS BCiX 1HIINX
eJIeMEeHTIB mpeameTa aokazyBanas [10,
c. 54-55].

HopMmaTuBHe 3aKpiIieHHS TOJIOBHOTO
dbakTy 3HANIIIO CBOE BiJOOpaKeHHS
Bomo. 1,2 4. 1 ct. 91 KIIK — 11e moxis
KPUMiHAJIHHOTO TIPABONIOPYIIIEHHS Ta BU-
HYBaTICTh y WOTO BUMHEHHI (3BEPTAEMO
yBary Ha BKWBaHHs 3aKOHOJ/IaBIIEM CaMe
TepMiHa «BHHYBATiCThY», HiJl KUM, Ha
HaIl TOTJAJ, 1 PO3YMIEThCS BUNHECHHS
KpPUMiHAJIbHOTO MPABOMOPYIIEHHS I1EB-
HOIO 0Cc00010).

[TinOuBaro4u miICYMOK, BBAXKAEMO, IO
TOJIOBHHH (DAaKT — I1e Ta YaCTHHA MPeAMeTa
JIOKa3yBaHHs, sKa HaJla€ JOKa3yBaHHIO
CIIPaBXHBOTO 3MarajabHoOro (K y mi3Ha-
BaJIbHOMY, TaK 1 OOTPyHTYBAJILHOMY CEHCI)
xapaktepy. Mloro BHineHHs, HA Hally
JTyMKY, JO3BOJISIE BUCJIOBUTH IIPOITO3UIIIIO
PO HEOOX1/IHICTh 3aKOHOJIABYOTO periia-
MEHTYBaHHS BUCJIOBJICHHSI CTOPOHAMH Ha
[0YaTKy CYI0BOIO IPOIIECY BIACHOTO IO~
JIOBHOTO TE€3UCYy JOKa3yBaHHs. Hampu-
KJIaJ1, Ha TIOYaTKy CY/IOBOTO PO3IIISTY IIPO-
Kypop 3a3Hadae, M0: «0co0a, sika 3Haxo-
JIUTHCS Ha JIABI MTIICY/IHUX, BUNHHJIIA TICBHE
KpUMiHaJbHE MPABOMOPYUICHHS, IO
i1 Oyzie ToKa3aHo B X071 CYIOBOTO 3aciaH-
HsD»; 3aXHCHHUK a00 OOBWHYBaueHUH 3a-
SIBJISIE, TIO: «OTO MMi/[3aXMCHUI HEBHHYBA-
TUW y BYNHEHHI KPUMIHAIBHOTO TPaBO-
nopyuieHHs (a00 IHIIUMH CJIOBaMU, HE
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BYHMHSB HOT0), 10 1 Oy/ie JOKa3aHo B CY-
JIOBOMY 3acCiJlaHHI».

BucHoBkmH, 3po0JieHi 3a pe3yJbTa-
TaMH JocJjigkenns. Ha migcrasi Bu-
KJIaJICHOTO BBKAEMO, IO TPEJAMET KPH-
MiHAJIBHO-TIPOIECYATBHOTO JOKa3yBaH-
HS SIK KaTeTOpiro, sIka XapaKTepu3ye Horo
00’€KT, MOKHA BU3HAYUTH SIK YACTHHY
CYyCHUIBHUX BIJTHOCHUH (SIKi € 00’ €KTOM
JI0OKa3yBaHHs) 3 TPUBOAY BU3HAUCHUX
3aKOHOM Ta Cy0’€KTOM OKa3yBaHHS 00-
CTaBMH KPUMiHAJIBHOTO NTPaBOMOPYIICH-
HSl, SIKI MAIOTh IIPaBOBE 3HAUCHHS 1 BILIU-
BalOTh Ha KiHLIEBE BUPILICHHSI KPHUMi-
HaJbHOTO MPOBAKEHHA. 3a KpUTEpieM
CHIJIBHOCTI XapakTepy CyCHiJIbHUX BiJl-

HOCHH IOJI0 TIEBHUX OOCTaBUH I[IJTIKOM
MPaBOMIPHOIO € TaK 3BaHa BEPTHKaJIbHA
kiacu(ikailis mpeaMera J0Ka3yBaHHs Ha
3arajJbHUM, POJOBUH, CreliaJbHUN Ta
Oe3mnocepenHiit (imauBigyansuuii). [pn
aHali3i mpeaMera KpUMiHaIbHO-TIPOIIe-
CyaJIbHOTO JIOKa3yBaHHS AOIIJTHHIM € Ta-
KO BUAIICHHS Y CTPYKTYpi €JIEMEHTIB
npeaMerTa JoKa3yBaHHS TaK 3BaHOTO Io-
JOBHOTO (haKTy, Mmij SKUM JOLIIBHO PO-
3yMiTH (paKT BUNHEHHS KPUMiHAJIBLHOTO
MpaBOMOPYIIEHHS TTEBHOIO 0c00010,
OCKIJIBKH 11€ HA/1a€ I0Ka3yBaHHIO CIIPaBXK-
HBOTO 3MarajbHOTO Xapakrepy (K y mi3-
HaBaJILHOMY, TaK 1 OOIPYHTYBaJIbHOMY
CeHci).
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IMUTAHHA KPUMIHAAICTHKH TA KPUMIHAABHOTI'O ITPOLUECY

Banusipuyk B. O0masi xapakTepucTHKa NpeaMeTa YroJ0BHO-NPOLECCYAJIbHOI0 10-
Ka3bIBaHUS

B crarbe gaercs oOmmiA aHAIN3 MpeMeTa YroJIOBHO-TIPOIECCYILHOTO JOKa3bIBaHMUS, MO-
Ka3bIBAETCsl €TO COOTHOIICHHUE C KaTeTOPUEH, IpeylaraeMoi aBTOPOM K BBEICHHIO B HAy9HBIH
000pOT, — «0OBEKTOM YTOJIOBHO-IIPOIECCYAIBHOTO JI0Ka3biBaHus». [lo cTrenmenn oduHocTH
XapaxkTepa OOIECTBEHHBIX OTHOIIEHUH OTHOCUTENIBHO OIIPEJICIEHHBIX 00CTOSTENBCTB, OCY-
IIECTBIICHA KIIaCCU(UKAIHS ITPEeAMETa JI0Ka3bIBaHMsI Ha 00N, pOIOBOH, CrielIMaIbHBII 1 HH-
JIUBUyabHBIA. PaccMOTpeHbl 0COOEHHOCTH JOKA3aTeIbCTBEHHBIX (TIPOMEKYTOUHBIX ) U BCTIO-
MOraTebHbIX (PAKTOB, a TAK)KE apryMEHTHPOBaHA TEOPETUYECKasl U IPaKTHUECKasi HEOOXO0aU-
MOCTb BBIJICJICHHSI TIIABHOTO (hakTa B MPEJAMETE yTOJOBHO-IIPOIECCYAILHOTO JT0Ka3bIBAHUS
Y BBICKA3aHO TIOHUMAHHUE €0 COIEPKAHUSL.

Kniouegwie cnoga: yronoBHO-TIPOIECCYANBHOE TOKAa3bIBAHUE, IPEIMET YTOIOBHO-TIPOIIEC-
CYaJbHOTO JOKA3bIBaHWUS, TOKA3aTEIILCTBCHHBIC (TIPOMEXKYTOUHBIE) (DaKThI, TIABHBIN (aKT.

Vapnyarchuk V. General characteristics of the object of criminal procedure of proof

This article gives an overview of the subject of criminal procedure of proof showing its
relationship with the category, the author proposed the introduction of a scientific revolution —
«the object of criminal procedure of proof». According to the degree of generality in relation to
the nature of social relations in certain circumstances and to classify the subject of proof on the
common, generic, specific and direct. The features of evidentiary (intermediate), auxiliary and
negative facts, and argued the theoretical and practical need for the main fact in the subject of
the Criminal Procedure and Evidence expressed understanding of its contents.

Keywords: criminal procedure proof, the subject of criminal procedure of proof, eviden-
tiary (intermediate) the facts, of the main fact.
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